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EDITORIAL NOTES. 

The indictment by the Camden grand jury of one of the most 
prominent members of the Bar of that city, who has also held high 
State positions (we refer, of course, to ex-Judge Armstrong), has 
attracted a good deal of attention in the press and much comment. 
The charge is made that the indictments were more or less of a polit- 
ical nature, the outcome of factional fights in that county which orig- 
inated years ago, chiefly since the death of General Sewell; and it is 
also charged that the grand jury was selected by a sheriff who was 
not an impartial man, In reference to the latter matter it is clear 
that, whatever may be the facts in this particular case, the method 
of drawing grand juries in New Jersey should be altered. We have , 
referred to this subject many times, and the present Governor has 
strongly recommended a change in the law, but the Legislature has 
treated the question, as it has many others, with silence, or indiffer- 
ence. It ought not to be possible for any one man to draw a grand 
jury at his pleasure. They do things better in the State of New York, 
and have for at least a half century back. Many other States have 
also good legislation respecting the subject. Reforms of this nature 
go slowly in New Jersey, and the only reason we can see for it is that 
politics govern where honest statecraft should take its place. 





At the time of this writing (March 25) the eleventh week of the 
Legislative session in this State has closed with not one of the leading 
problems before that body solved by either affirmative or negative 
final action. It is one of the curiosities of legislation in Congress and 
in this State, and doubtless in many other States, that the prominent 
acts proposed by the Governor, or by the people through the press, 
are held off until the last end of the session, and then summarily 
disposed of. Not till within the past week has the Public Utilities act 
been passed by one of the legislative branches, and whether it will 
be hung up in the other or not nobody knows. We should say that 
the chances of a really useful and proper public utilities law in this 
State are not very good, the influence of the public corporations con- 
cerned being still in evidence. The people believe in it and want it, 
but the legislators also want to be returned at another election, and 
they know what it means to vote or speak against the powerful public 
corporations. The subject of the proper distribution of the school 
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moneys still forms the theme of committee meetings, newspaper 
communications and executive messages and letters, but there it 
hangs. The Governor has stated his position with unusual clearness 
and force, but the Legislature still sees the matter in another way, 
and apparently does not know what to do. The proposition to repeal 
the act creating the county boards of taxation has been defeated in 
the Assembly, so that it will not go to the Senate, and we are yet to 
be burdened for another year, and perhaps for some years to come, 
with an expense of its upkeep of about $85,000, without any corre- 
sponding equivalent. This was purely a political measure when it 
was devised, and the act is continued in force for the same reasons 
which originated it, namely, to give legislators the opportunity to 
distribute the offices it creates to their personal or political friends. The 
Child Labor bills are still dragging on. The report of the Excise 
Commission has not been acted upon, and is not likely to be, and the 
Assembly has taken the indefensible ground that the expenses, in 
whole and in part incurred by the Commission, ought not to be paid. 
It is true that these expenses are or seem to be abnormally large, but 
the question at issue is whether such of them as are entirely proper 
ought not to be promptly paid. The Governor appointed the Com- 
mission upon a resolution of both Houses duly certified to him, and 
he could not have done otherwise. If there was any mistake as to the 
passage of the resolution through the Assembly, the officers of that 
House were responsible for the mistake, and not the Governor. !t 
is to the discredit of the State that some provision has not been 
promptly made for the payment of at least such portions of the [Excise 
Commission’s bill of expenses as are not to be disputed. The subject 
of a proper ballot for the voters is another matter which should have 
received the prompt and efficient action of both branches of the Leg- 
islature. It looks now as if nothing would be done in this regard, 
although everybody who ‘has at heart the purity and justice of the 
ballot, and desires such arrangements for it as will give every voter 
the opportunity and the right to vote intelligently and conscientiously 
for candidates, in accordance with party lines if they choose or con- 
trary to party lines if they prefer, must concur in the growing senti- 
ment of the country that the ordinary and old-fashioned laws con- 
cerning forms of ballots must be revised. It is probably too much 
to expect New Jersey to at once take a stand on this matter along the 
lines indicated by Governor Hughes of New York, and to so alter the 
laws relating to party primaries that small coteries of so-called leaders 
may not manipulate nominations, but the time is coming when this 
happy result will be reached. In this connection we are reminded of 
the fact that the Commission to revise the election laws recently made 
an admirable report to the Governor, which was transmitted promptly 
to the Legislature, and we presume to its sleep. On all these ques- 
tions, however, let us feel hopeful. As Mr. Carnegie remarked re- 
cently at a meeting of the Peace Society of New York, after deprecat- 
ing the new plan for the increase of the English navy, which he stated 
had started afresh the civilized nations in arming to the teeth: “Be 
of good cheer! All goes well! There are those present who will live 
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to see” the great end desired. There are those now living who will 
live to see all the great reforms which have recently been proposed 
in New Jersey, that are real and true reforms, calculated to uplift and 
strengthen the integrity and prosperity of the State, come to pass. 





One of the matters which has not yet taken form in New Jersey, 
although occasionally alluded to by one or two State newspapers, 1s 
that of the “Recall” law, such, for example, as is operative in Cali- 
fornia. In short, the law is that, upon the petition of a certain propor- 
tion of voters, an election shall be held for the displacement of an 
obnoxious official. To our mind such a law would not exactly take 
the place of the one proposed by Governor Fort, which shall give the 
iixecutive of the State the power to remove certain public officials 
upon the presentation of charges of neglect, inefficiency and especi- 
ally of malfeasance in office. This power ought to be lodged with 
the Governor or with the courts. But, in addition to this power, the 
citizens of a district should certainly have the right to “recall” an 
official who had become displeasing to them. This is true democracy. 
In California the first test of the law was to have been made recently, 
but the official concerned, who was the Mayor of Los Angeles, decided 
he would not “face the music” of a new election, and so quietly re- 
signed. In this way what the act undertook to do was accomplished, 
although through a different method. The “recall” system is, we 


believe, in operation in Switzerland. It will be in operation in New 
Jersey within the next twenty-five years, and we hope within the 
next decade. 





About once every ten years, if not oftener, the old subject of 
woman’s suffrage comes to the front in various places of the Union. 
It is very much to the front just now in England, and has been attract- 
ing considerable attention at Albany. The tests of it in Colorado are 
said by many to be eminently satisfactory, and by others to be without 
important consequences, except to stir up strife in localities and to 
bring out chiefly to the polls not the most desirable class of women. 
The sentiment for woman’s suffrage can hardly be said to be growing 
in this country, and for the chief reason, perhaps, that the women 
themselves either take slight interest in it or are opposed to it. If 
politics meant statecraft, and only intelligent and pure-minded men 
and women were elected to office, and then if women desired to share 
with men the responsibilities and duties of office-holding, there would 
probably be little difficulty in giving woman’s suffrage a fair trial in 
the most of our American States. But the true woman, as a rule, is 
averse to entering the domain of politics as that field of labor is now 
constituted. Theoretically all intelligent citizens, who have attained 
to the age of full discretion, should be equal before the law, and, in a 
democratic form of government like ours, should be able to vote on 
whatever questions touch their interests. But practically this theory 
can never be put into practice. A great many male citizens are dis- 
qualified ; foreigners who are not naturalized, but who may be just as 
intelligent as others, and may own just as much property as their 
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neighbors; men who are serving in prisons for crimes; soldiers and 
sailors who are far away from their places of residence; all these and 
others are now disqualified for voting. The fact is that suffrage is not 
a natural right but “a means of government.” Suffrage is to be ex- 
tended, should be extended only upon those who can safely be trusted 
to vote upon public questions; whose position, education, character, 
etc., would naturally lead them to uphold measures best calculated for 
carrying on the functions of government. The old cry of “taxation with- 
out representation” has long since been abandoned in this country. Mis- 
takes have been made in conferring the ballot upon incompetents, it is 
true. It ought never tohave been granted, for instance, either to white or 
black male citizens who can neither read nor write, and who have no 
conceptions of the basis and outreachings of astrong, growing and char- 
acter-building republican government. But this is no reason for still 
further extending it. Unless women want the ballot, and will safely 
and properly assume all the duties and responsibilities of it, there 
seems to be no reason why, at present, it should be extended to them. 
What may occur in the future we cannot foresee. A great many 
things may happen in the next half century to alter the minds of men 
concerning this and many other questions. It must always remain, 
however, a practical issue, and not a theoretical one. 





In this connection, and concerning woman suffrage, the views of 
Senator Elihu Root, of New York, made in the Constitutional Con- 
vention in that State in 1894, will bear careful perusal: “I am opposed 
to granting suffrage to women because I believe that it would be a 
loss to women, to all women, and to every woman; and because | 
believe it would be an injury to the State, and to every man and every 
woman in the State. It would be useless to argue this if the right of 
suffrage were a natural right. If it were a natural right, then woman 
should have it, though the heavens fall. But if there be any one thing 
settled in the long discussion of this subject it is that suffrage is not 
a natural right, but is simply a means of government, and the sole 
question to be discussed is whether government by the suffrage of 
men and women will be better government than by the suffrage of 
men only. The question is therefore a question of expediency, and the 
question of expediency upon this subject is not a question of tyranny, 
as the gentleman from Cataraugus has said, but a question of liberty. 
a question of the preservation of free constitutional government, of 
law, order, peace and prosperity. Into my judgment, sir, there enters 
no element of the inferiority of woman. There could not, sir, for | 
rejoice in the tradition and the possession of a home where woman 
reigns with acknowledged superiority, in all the nobler and the higher 
attributes that by common, by universal consent, determine rank 
among the highest of the children of God. No, sir. It is not that 
woman is inferior to man, but, it is that woman is different from man, 
that in the qualities our Maker has created man adapted to the per- 
formances of certain functions in the economy of nature and society, 
and woman adapted to the performance of other functions. In politics 
there is struggle, strife, contention, bitterness, heart-burning, excite- 
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ment, agitation, everything which is adverse to the true character of 
woman. Woman rules to-day by the sweet and noble influence of her 
character. Put woman into the arena of conflict and she abandons 
these great weapons which control the world, and she takes into her 
hands, feeble and nerveless for strife, weapons with which she is un- 
familiar and which she is unable to wield. \Woman in strife becomes 
hard, harsh, unlovable, repulsive; as far removed from that gentle 
creature to whom we all owe allegiance and to whom we confess sub- 
mission as the heaven is removed from the earth. Mr. President, in 
the divine distribution of powers the duty and the right of protection 
rests with the male. It is so throughout nature. It is so with men, 
and I for one will never consent to part with the divine right of pro- 
tecting my wife, my daughter, the woman whom I love and the 
woman whom I respect,exercising the birthright of man,and place that 
high duty in the weak and nerveless hands of those designed by God 
to be protected rather than to engage in the stern warfare of govern- 
ment.” 





RELATIONS OF BENCH AND BAR. 


The barrister owes it to his client as well as to the court that the 
preparation of his case should be thorough. He should have complete 
mastery of the facts which he intends to present and should have made 
such research as satisfies him that he is entirely familiar with the law 
and the authorities bearing upon the matter in hand. He should map 
out some plan of campaign, marshalling the facts so as to present his 
client’s case as favorably as possible, consistently always with a strict 
adherence to the truth according to his instructions, and arranging his 
legal propositions so that their logical sequence may impress the 
court. In preparing for trial or argument the legal maxim—abundans 
cautela non nocet—finds a most fitting application. The Bench 1s 
entitled to the best work at the hands of barristers as officers of the 
court. The same obligation arises from the contractual rights of their 
clients and regard for the oath taken by them when called to the Bar. 
Many cases have been lost through lack of preparation on the part of 
solicitor or counsel before coming into court. It is most unfair to the 
court that counsel should present cases unprepared or only half pre- 
pared. It imposes upon the court labor which counsel has been paid 
to perform, and it unduly increases its responsibility. A judge should 
be able to feel confident that counsel has cited to him every authority 
which bears at all directly upon the question for decision. To care- 
fully consider the cases cited and to reach a decision upon them is the 
legitimate, though often difficult, task of the judge. In many cases in 
which there can be no reason for complaint of any lack of diligence 
or thoroughness on the part of counsel, the judge finds himself never- 
theless obliged to make an exhaustive search of the case law and text- 
writers. But it would add intolerably to his burden to be obliged in 
every cause to satisfy himself by independent research that counsel has 
not omitted or overlooked some important, if not conclusive, authority. 
Sometimes it happens—but fortunately in our courts comparatively 
rarely—that counsel in effect looks to the court to earn his fee for 
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him. The lawyer cannot overestimate the importance of enjoying the 
reputation of always making a careful study of his law and of present- 
ing to the court everything which it should have before it to enable 
it to reach proper conclusions. 

Of some judges it has been said that they proceed upon the 
assumption that counsel have not acquitted themselves of their duty ; 
that they have come into court unprepared and need assistance and 
guidance in the presentation of their cases. As a general rule it is 
reasonable to suppose that counsel is more familiar with the author- 
ities bearing upon the case which he has been employed to work up 
and plead, and with the facts and the order in which they should be 
presented to the best advantage of his client, than can be the judge, 
to whom the matter is, as to the facts at least, presumably res integra. 
Even upon the law the recent study and research of counsel should 
give him more complete and accurate knowledge and appreciation of 
that particular portion of our great mass of jurisprudence which bears 
upon his own case. He was a very wise judge who said: “God forbid 
that any judge should be supposed to know all the law.” Of course in 
exceptional cases it may be necessary for the court to come to the 
aid of an insufficiently prepared or a nervous or inexperienced counsel, 
in order that the client’s case may have that full and fair considera- 
tion to which it is entitled. In other cases, which should be more 
exceptional than perhaps they are, interference from the Bench is an 
inevitable result of counsel insisting upon elaborate arguments of 
points on which the court is with him, or refusing, though the court 
directs his attention to them, to deal with the one or two particular 
matters upon which alone it requires to be convinced that he is right. 
But, unless in such cases as these, it is in the interests of justice, it 
avoids delay and repetition and satisfies both counsel and client, that 
they have had that careful, full, and patient hearing to which every 
case is entitled, if the argument is allowed to proceed in an orderly 
manner along the lines and to the conclusion intended by counsel. 

Bacon, in his essay on Judicature, says: “Patience and gravity of 
hearing is an essential part of justice and an overspeaking judge is no 
well tuned cymbal. It is no grace to a judge first to find that which 
he might have heard in due time from the bar, or to show quickness 
of conceit in cutting off evidence or counsel too short, or to prevent in- 
formation by questions, though pertinent. The parts of the judge 
in hearing are four: to direct the evidence; to moderate length, repe- 
tition, or impertinency of speech; to recapitulate, select and collate 
the material points of that which hath been said; and to give the rule 
or sentence. Whatsoever is above these is too much, and proceedeth 
either of glory or willingness to speak or of impatience to hear, or of 
shortness of memory, or of want of a staid and equal attention. ; 
Let not counsel at the bar drop with the judge, nor wind himself into 
the handling of the case anew, after the judge hath declared his sen- 
tence; but, on the other hand, let not the judge meet the cause half 
way, nor give occasion to the party to say his counsel or proofs were 
not heard.” 
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It is always the duty of the judge, in the interest of the public, 
as well as in that of the parties, to encourage the settlement of 
actions. But it should be assumed that counsel—especially in litiga- 
tion between members of a family—have done their duty in endeavor- 
ing to effect settlement. Little good is done by attempting to dragoon 
counsel and clients into arrangements of which they do not approve. 

[t is impossible to exaggerate the importance of being absolutely 
fair with the court. Candour and frankness should characterize the 
conduct of the barrister at every stage of his case. The court has the 
right to rely upon him to assist it in ascertaining the truth. Veritas 
est justitiae mater. He should be most careful to state with strict 
accuracy the contents of a paper, the evidence of a witness, the admis- 
sions or the argument of his opponent. Knowingly to cite an over- 
ruled case, or to refer to a repealed statute as still in force, would be 
unpardonable, and counsel cannot be too cautious not to make such 
mistakes unwittingly. A charitable construction is not always put 
upon such errors, and the confidence of the courts and of his profes- 
sional brethren is far too important for counsel to jeopardize it lightly. 
The success of the advocate who enjoys this confidence is assured; 
while the lawyer who is not candid with the court, or who attempts to 
deceive or mislead it, very quickly attains an undesirable reputation. 
Once made, such a reputation renders future success at the Bar almost 
an impossibility. [alsus in uno, falsus in omnibus, is a maxim not 
applicable exclusively to the witness. 

Counsel who has carefully studied his brief and comes into court 
with every desire to discharge his full duty to the court and to his 
client, will, neverthelss, find it to the advantage of his client and him- 
self to be tactful in the presentation of his case. Judges, however 
judicial their minds and upright their intentions, are, after all, human, 
and the advocate who stupidly—a fortiori, who intentionally—makes 
himself offensive, while he may not prejudice, certainly does not ad- 
vance, the cause which he pleads. Judges, for the best of reasons, 
esteem and respect their brethren on the Bench, and it is a fatal mis- 
take for counsel in an appellate court to impute to the court a quo, 
prejudice, bias, unfairness, or ignorance of elementary law. “My 
Lords, the defendant appeals from the judgment of Mr. Justice Blank, 
but there are other reasons why he hopes for a favorable considera- 
tion of his appeal,” while in a sense humorous, would not be a happy 
opening. Nor would it be the part of wisdom for an appellant’s coun- 
sel to approach the court in this fashion: “My Lords, I must apologize 
for being obliged to direct your attention to elementary principles, but 
I find myself compelled to do so, because in the judgment below such 
principles appear to have been entirely disregarded.” I have yet to 
meet the judge who would enjoy such an allusion by counsel to one of 
his brothers on the Bench. 

Then again it is a great mistake, for the momentary satisfaction 
of “scoring off the judge” by some brilliant piece of clever repartce, 
to risk antagonizing the court; and it is an equally great mistake jor 
counsel to lose control of his temper while conducting a case, either 
with his opponent or with the court. If with his opponent it gives him 
an incalculable advantage. Passion, when given sway, destroys sound 
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judgment. Though the judge, towards whom counsel displays irrita- 
tion, may restrain his natural resentment, loss of the respect of fellow- 
barristers, and possibly of clients, is a very probable consequence. 
Self-control is an invaluable trait both in judge and counsel. \Vhether 
presenting a case to a court or to a jury, counsel would do well to re- 
member that an ordinary conversational tone is more convincing than a 
sonorous voice. It isof the justnessof his cause that theadvocate should 
seek to satisfy both court and jury. Argument, by counsel so wrought 
up that his manner becomes impassioned, loses much of its weight. In- 
vective and abuse are never convincing. This certainly does not mean 
that the lawyer is to be spineless and subservient to the Bench. The 
fawning and servile advocate is despised by the judge with whom he 
would ingratiate himself. Judges recognize the right of counsel to be 
in sympathy with his client, to assert and to maintain his rights; but 
it is only his client’s rights and wrongs with which counsel is required 
to deal. He has no concern in private animosities or quarrels which 
may embitter the personal relations between the litigants. It seldom. 
if ever, happens that the judge fails to respect the right of counsel to 
present his client’s case as fully as he desires and in the form in which 
he thinks that case should be placed before the court. If such a de- 
plorable situation should arise, the right of appeal is so wide, and 
redress so easily and speedily obtainable that, while respectfully but 
firmly asserting his rights, counsel should restrain himself from com- 
mitting the grave tactical blunder of a personal quarrel with the judge. 

There is no reason why, while maintaining the rights of his client 
and safe-guarding his own, counsel should not be courteous and re- 
spectful in his demeanor towards the court. He has nothing to gain 
and much to lose by forgetting his duty in this respect. When speak- 
ing on this subject, Lord Chief Justice Coleridge referred to a request 
of Mr. Gully, lately speaker of the [louse of Commons, for a stay of 
execution “in order to consider more at leisure some of your Lord- 
ship’s observations,” as the most courteous objection on the ground of 
misdirection which he had ever heard. It is not to be expected, and 
it may be that it is not desirable, that objections by counsel should 
always be taken in such very considerate terms. The epigram of the 
late Mr. Justice Rose—‘Neither truckle nor be truculent,” possibly 
expresses the duty and the right of counsel in this particular as well as 
it can be stated, unless perhaps it may be put still more epigrammati- 
cally and certainly not less accurately—that the barrister should al- 
ways be a gentleman, which implies that he should have the education 
of a gentleman. 

It has been said that the first requisite of a judge is that he should 
be a gentleman. To the late Sir John Macdonald is attributed the 
statement that “Judges should be gentlemen, and, if they should know 
a little law, so much the better.” Again, it has been said that “if a 
judge is a gentleman and a man of the world, and of affairs, it is highly 
probable that the entente cordiale will be at once established between 
the judge and the Bar, and that arguments will be conducted with 
proper courtesy and quietness, and without friction or wrangling.” 
Indeed, knowledge of law has been declared to be the least important 
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requisite in a judge. But no man can bea really sound judge unless he 
is a good lawyer; no man can become a great judge unless he is a 
profound lawyer. The good judge may not have been brilliant as an 
advocate; the opportunities or the requisite qualities to enable him to 
shine as a pleader may have been denied him; but to succeed on the 
Bench he must be a lawyer well read and with a mind well trained and 
imbued with legal principles. 

Counsel are sometimes heard to complain of interruptions from 
the Bench, which they say prevent the presentation of the argument 
as counsel desires to make it and thinks it should be made in the inter- 
ests of his client. A nervous or excitable counsel may be seriously 
embarrassed by interruptions if persisted in; but if he quietly intimates 
his desire to present his argument in his own way, the court will rarely 
interfere with his doing so. To experienced counsel and to counsel 
thoroughly familiar with his brief, interruptions and questions from 
the court are rather welcome, because they indicate the trend of 
thought in the mind of the judge, and the points to which it is of spe- 
cial importance that he should direct his argument. Even to the ex- 
perienced counsel incessant interruptions must prove embarrassing, and 
at times irritating. In England for many years there has been a great 
deal of interruption of argument from the Bench, especially in the 
Appeliate courts. The present Lord Chief Justice of England, when 
Master of the Rolls, said that “the task of the judge is difficult in 
observing the mid-course between the cross-examining spirit which 
incessantly interrupts counsel and the absolute silence which refrains 
from asking a question which might serve to elucidate a difficulty.” 
i course there are some interruptions that assist an argument, others 
that utterly destroy it. But I know of nothing more unsatisfactory 
than to argue a case before a court whose taciturnity and _ stolidity 
make it impossible for counsel to know whether his argument is appre- 
ciated or understood—whether the court is entirely with him or wholly 
against him. If obliged to elect between enduring absolute silence 
and immobility on the part of the court, and brooking frequent and 
even troublesome interruptions, | should think most counsel would 
choose the latter. The frequency of the intervention of the late Lord 
Watson during the argument of appeals was notable. When a member 
of the Bar once delicately hinted to him that his course was objected 
to, his reply was, “Man, you needna’ complain, | never interrupt a 
fc ol.” 

Courts are often embarrassed by the diffuseness of counsel in 
argument. In most cases but one or two points are of prime import- 
ance. It is a note of genuine ability when counsel singles out his one 
or two main points—his one or two leading authorities—and con- 
structs his argument upon and around these. Such a course shows 
good judgment and discernment, because it is calculated to insure full 
and proper consideration for that which is most deserving of thought 
and reflection. The counsel, who is unable himself to determine what 
is the main feature of his case and therefore argues with equal em- 
phasis and at equal length every point which his ingenuity can sug- 
gest, wastes his own time and that of the court, and runs the risk that 
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some really good and important point may be lost sight of in the maze 
of minor and perhaps untenable propositions in which he has befogged 
it. If a case presents one or two strong points it is fatuous to put 
before the court as of equal moment a number of other weak points. 
Concentration is a meritorious feature sadly lacking in some addresses. 
The maxim “surplusagium non nocet” is not true of a legal argument. 
An argument neatly and succinctly stated in plain language is more 
effective than if presented with elaborate explanations and so envel- 
oped in rhetoric that it is difficult to apprehend precisely the legal 
proposition which counsel seeks to advance. Moreover, a bright pithy 
argument is much more apt to attract and hold attention and to 
receive full appreciation from the court than a long drawn out and 
prosy discourse. [rustra fit per plura quod fieri potest per pauciora. 

Reiteration of the same facts or of the same legal propositions 
upon the assumption that it is necessary to rub in the argument— 
to drive it home—is a serious mistake. Once more let me say judges 
are human, and it shows a lack of judgment when counsel overlooks 
this fact. The long prosy argument, full of irrelevancies and repeti- 
tions, only serves to weary the court. You will recall a well-known 
saying of the late Mr. Justice Ferguson: “The length of argument 
generally seems to be in inverse proportion to the importance of the 
case. I suppose if it were conceivable that there should be an argu- 
ment about nothing at all it would go on forever and ever and ever.” 
Lord Ashbourne told this story of an American advocate, whose argu- 
ment seemed likely to be interminable. After addressing the court 
for many hours he said: “I am afraid I am taking up a great deal oi 
time.” “Oh never mind time,” said the weary judge, “but for good- 
ness’ sake don’t trench upon eternity.” Another story told by the 
same distinguished judge, was of an Irish advocate who had the repu- 
tation of making never-ending speeches. He would often say: “I am 
afraid I am very tedious,” eliciting merely a polite but evasive reply. 
On one occasion, however, to his repeated remark, “! am afraid I am 
very tedious,” the unexpected answer came, “Not very, not very.” The 
judge may have the longanimity and the patience of Job, but his 
physical endurance may not be commensurate with his good will. If 
tried too sorely he may fall asleep, and such a situation cannot always 
be met as happily and adroitly as it is said to have been on one occa- 
sion in the Queen’s Bench. It was in the days when the trial judge 
might sit as a member of the Divisional court in appeal. The case 
before the court had occupied Mr. Justice O’Connor for many hours 
at the trial. The argument in appeal had lasted throughout the morn- 
ing, and shortly after the court returned from luncheon Mir. Justice 
O’Connor, to whom the entire argument was but a reiteration of what 
he had already heard, fell asleep. Towards the close of the afternoon 
the other members of the court—Chief Justice Wilson and Mr. justice 
Armour—proceeded to deliver judgment, dismissing the appeal. As 
Mr. Justice Armour concluded, Mr. Justice O’Connor was suddenly 
aroused. Promptly realizing the situation, he expressed his concur- 
rence in the dismissal of the appeal, merely adding, “I have heard noth- 
ing this afternoon which has led me to change the views which I en- 
tertained at the trial.” 
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RELATIONS OF BENCH AND BAR. 


While it is the duty of the court to permit that every case shall be 
presented sufficiently, fully and completely, to enable it to understand 
the contentions of the parties and the facts and the law bearing upon 
them, it is also its duty to prevent waste of public time. But it is 
generally better that the judge should err on the side of indulgence 
in this matter than that he should endeavor to hold the reins too 
tightly. Lord Hatherley’s idea was that “every judge should forin a 
covenant with himself to let every matter be fully placed before him 
ere forming an opinion—much less pronouncing a decision.” Perhaps 
this covenant is not as universally made or observed as it should be. 
On the other hand, counsel should remember that some propositions 
are “too plain for argument”—res ipsa loquitur—that it is supererog- 
atory to prove by lengthy argument that two and two make four, and 
that other suitors and other cases have claims upon the attention of 
the court, and should not be unduly hindered or delayed. An applica- 
tion of the maxim “sic utere tuo ut alienum non laedas,” would often 
not be amiss. 

In the examination of witnesses the judge should seldom inter- 
rupt, unless to exclude inadmissible evidence. In former days, when 
the brow-beating of witnesses in cross-examination was in vogue, in- 
terference for their protection frequently became necessary. But the 
days of the bullying counsel are practically over, and in this province 
severe cross-examination in that sense is seldom resorted to, unless 
counsel has good reason to question the honesty of the witness, and 
experiences difficulty in eliciting from him direct answers. If counsel 
should fail to break down the hostile witness, the bullying or brow- 
beating method is very apt to evoke sympathy for its victim rather 
than applause for the torturer. Defeat at the hands of a clever wit- 
ness can seldom be turned to the advantage of the client. Sir James 
Scarlett on one occasion is said to have accomplished this by a master 
stroke of tact. In a breach of promise case his client, the defendant, 
alleged that he had been entrapped into the semblance of an engage- 
ment by the plaintiff’s mother. This woman had completely baffled 
Scarlett in cross-examination. When addressing the jury he said of 
her: “You saw, gentlemen of the jury, that I was but a child in her 
hands; what must my client have been?” Sometimes, after a witness 
has been examined, cross-examined and re-examined, some important 
question which counsel have either overlooked or perhaps feared to 
ask, may occur to the judge. It is quite within his province, and in 
the interests of justice, that he should further examine the witness 
himself, and, unless by leave, neither counsel should make any attempt 
to put further questions. 

Within my own memory, it was not unusual for the judge, when 
a case had been well managed and argument creditably presented, 
especially if by a junior member of the Bar, to express his appreciation 
of the work of counsel. In the latter years of my practice I seldom 
heard such commendation bestowed, and from what I have been told 
within the last few years, this custom seems to have fallen somewhat 
into disuse. A word of praise from the Bench, when deserved, should 
not be withheld, particularly from younger counsel. Addressed to a 
senior member of the Bar, it might be deemed patronizing; but to the 
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young man, it affords encouragement and an incentive to good work 
in the future. Bacon, in his Essay on Judicature, to which I have 
already referred, says on this point: “There is due from the judge to 
the advocate some commendation and gracing where cases are well 
handled and fairly pleaded, especially towards the side which obtaineth 
not; for that upholds in the client the reputation of his counsel and 
beats down in him the conceit of his cause. There is likewise due to 
the public a civil reprehension of advocates where there appeareth 
cunning counsel, gross neglect, slight information, indiscreet pressing, 
or an overbold offence.” — From address by Mr. Justice Anglin to the On- 
tario Bar, Dec., 1908, reported in Canadian Law Times. 





THE CODH STATES. 


Alabama adopted a complete code in 1852, and this is the only 
genuine code the State has ever had; the codes, so-called, of 1867, 1876, 
1886, 1896 and 1907, are each and all a conglomeration of strict code- 
matter and of acts of the general assembly; that is, code-matter and 
Statutes arranged topically. 

Alaska is operated under the Carter Code of 1906, which is a 
genuine code, and furnishes all the law, aside from applicable acts of 
Congress. 

California adopted, in 1872, a complete set of codes. These codes 
were and are sui generis, and were founded upon, in fact incorporated 
alinost in their entirety. the proposed “Field’s Codes” rejected by the 
State of New York. These codes consist of a political code, a civil 
code, a code of civil procedure and a penal code—embracing both 
crimes and criminal procedure, and are supplemented by acts of the 
Legislature retained in force by code provision, and those passed at 
biennial sessions of the Legislature since the adoption of the codes. 

Colorado started out with a code of civil procedure in 1877, which 
was revised, amended and supplanted by one of 1887 which, with sub- 
sequent amendments and additions thereto by the Legislature, is still 
in force. All other matters are provided for by the general statutes 
aid session laws of the Legislature, as in New York. 

Delaware adopted a code in 1852, which, with subsequent amend- 
ments and additions, is still in force, but never was a genuine code, 
being merely a codification of pre-existing statutes; and recently a 
combination of former code-matter and statutes subsequently passed. 

Dakota Territory enjoyed the distinction of being the first Eng- 
lish-speaking community to adopt a complete code of the body of 
substantive law and procedure. In 1862 that territory adopted a code 
of civil procedure which was taken from the Ohio code. In 1868 that 
code was repealed and the Field’s code of civil procedure, prepared 
for New York, was adopted. That same year a code of criminal pro- 
cedure was adopted, which was repealed in 1869 and the Field’s code 
of criminal procedure, accepted in New York, was adopted; and the 
same code re-enacted in 1875. A justice’s code was adopted in 1862, 
which was repealed and a new one adopted in 1863, which latter was 
repealed in 1866 and a completely new one on the subject enacted. A 
penal code was adopted in 1863, which was repealed in 1865 and the 
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Field penal code, accepted by New York, was adopted. A probate 
code was adopted in 1865. A civil code, taken from the Field civil code 
rejected in New York, was adopted in 1865. These codes were all 
revised and re-enacted in 1875, and as thus revised become the codes, 
respectively, of North Dakota and South Dakota on the division of the 
territory on its admission into the Union. The South Dakota code 
formed the model for the code of Oklahoma Territory—in fact, was 
taken over almost bodily. 

Georgia adopted a code in 1858 which has been variously amended 
and added to, but virtually continued and re-enacted in the code of 
1895, which comprise all branches of law and procedure, as in Califor- 
nia, but consist of a compilation of codes and statutes. 

Idaho has ever been a genuine code State. The first code was 
adopted in 1881, and in July, 1908, a new code was adopted, known as 
the Revised Codes. 

Iowa assembly, in 1857, appointed a commission to codify the 
laws, but it was not until 1873 that a code, modeled after the Ohio 
code, was adopted. In 1880 this code was revised and acts of the Leg- 
islature added. In 1897 a new and genuine code was promulgated, to 
which was added, in 1901, a supplement, consisting of a codification 
of the acts of the Legislature passed since the adoption of the code 
in 1897. 

Louisiana may be regarded as a genuine code State. The civil 
code of that State, prepared by Edward Livingston, and adopted in 
1825, was founded on the Spanish law, is a model in code making, and 
brought its author great fame, both at home and abroad. The same 
author prepared a Criminal Code for that State, which failed to be 
adopted but which has ever since exercised a potent influence over all 
other criminal codes. 

Maryland code of 1888 was a compilation and not a code, as is also 
the re-issue in 1904 of the same code. 

Mississippi code of 1904 is likewise a compilation of the statutes 
law merely. 

Montana is a genuine code State, its codes of 1907 being modeled 
after those of California. 

North Dakota is a genuine code State. It took over the code of 
1875 of Dakota Territory, which was revised, incorporating all new 
laws, and repealing all laws not incorporated, in 1899, and again in 
1905. 

Ohio became a code State, in part, in 1854, but the code has been 
so amended and added to, and has been incorporated with a compila- 
tion of the statutes in such a manner as to lose all semblance of a code. 

Oklahoma Territory adopted a code which was practically the 
South Dakota code; but the State has embodied it in revised statutes. 

Oregon code of which Judge Deady was the author has been vari- 
ously amended and added to and incorporated in a compilation of codes 
and statutes. 

South Carolina is a genuine code State, the whole field of the law 
being covered by the civil code, code of civil procedure and the criminal 
code of 1902. 
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South Dakota inherited the territorial code of 1875 as amended in 
1877 and has ever since retained it ,the revision of 1903 being prac- 
tically the code of 1877. 

Tennessee has a code of civil practice, properly so-called, and a 
compilation of statutes made by R. T. Shannon in 1896 improperly 
called a code. 

Texas has a genuine code of criminal procedure and a compilation 
of statutes. 

Utah has a genuine code of civil procedure and a compilation of 
statutes. 

Virginia code of 1904 is a compilation comprising the code of 184°), 
subsequent amendments and additions combined with the various 
acts of the Legislature since the code of 1849, and is not, properly 
speaking, a code, but a compilation—James M. Kerr of California, in 
American Law Review. 





NEWSPAPERS AND LIBEL ACTIONS. 


In New York City on February 18 a jury, before Supreme Court 
Justice Guy, returned a verdict in favor of the “New York Times,” in 
a suit brought by a druggist, Weiss, to recover $60,000 damages for 
libel. 

The plaintiff complained of an article printed on Oct. 14, 1904, 
under the caption, “Another Fake Drug Raid,” which was one of a 
series describing the crusade against fake drugs. The article told of 
the arrest of Weiss, who had figured in the drug swindling cases in 
which Howard E. Wooten and Charles B. Cooper, alias Marx M. [’ein- 
berg, were concerned. It stated that Weiss dealth in and there were 
found in his possession goods prohibited by law, and fake drugs. 

“The Times,” through its attorneys, pleaded justification. The 
trial lasted three days. 

After the verdict was announced counsel for the plaintiff moved 
to set aside this verdict on the ground that it was against the weight 
of evidence. Justice Guy denied the motion, and in doing so made 
these remarks: 

“The jury have found, as a matter of fact, either that the state- 
ment made by the defendant in its publication was privileged, or that 
it was true in substance and in fact; and, in my opinion, there is abund- 
ant proof in the case to warrant such finding. The evidence introduced 
by the defendant shows that adulterated goods, injurious to life and 
health, the sale of which would be a fraud upon practicing physicians 
and the public, were found in large quantities in the cellar of the 
premises occupied by the plaintiff, not merely in the room which he 
claims he had rented to Wooten, but elsewhere on the premises; also 
a number of duplicate bills, on billheads bearing plaintiff’s name, 
showing the sale by plaintiff of quantities of phenacetin and other 
drugs, as to which it was claimed there was fraudulent adulteration, 
at prices far below the established rates in the drug trade in this 
country. 

“The plaintiff also admitted on the stand that he was at that 
time engaged in the sale of goods sometimes used for immoral pur- 
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poses, and that he was subsequently, in criminal proceedings insti- 
tuted as the result of the seizure in question, convicted of the crime of 
selling such goods, in violation of law, for immoral purposes. It is 
apparent on all the evidence that the contention that Wooten alone 
was guilty, and that the plaintiff was not in any way connected with 
the sale of these adulterated, spurious and illegal goods, was a subter- 
fuge, to which the jury properly gave no credence. But even had the 
jury found that the defendant was guilty technically of libel, it would 
have been the duty of the court, had they found a verdict for more 
(han nominal damages, to immediately set the verdjct aside as against 
the weight of evidence. 

“The law jealously guards the good repute of all persons in their 
private character and in their business or profession unless by their 
general private conduct, or by the character of the business or profes- 
sion in which they are engaged, they have themselves forfeited such 
good repute. But the law is not engaged in the rehabilitation of repu- 
tations, or in throwing the mantle of respectability and good repute 
around those who deliberately engage in practices in violation of law 

and follow pursuits which are subversive of decency and good morals. 

“The defendant was engaged in the publication of a newspaper, 
not merely for the dissemination of news, but with the additional pur- 
pose of upholding a high standard of public decency and morals in the 
community, and it was not merely its right, but its duty, in connection 
with a public and official proceeding of the kind in question, to publish, 
truthfully, so much of the facts, as with decency it could publish, so 
that even if the machinery of the criminal law proved inadequate to 
reach malefactors of this class, who traffic for gain in human life and 
health and seek to promote immoral practices, they might be held up 
to public scorn and contempt. 

“While newspapers should be held to strict and severe accounta- 
bility for unjustifiable and untruthful assaults upon private character, 
upon business standing and credit, they deserve, not punishment and 
rebuke, but public approval and commendation where, as in this in- 
stance, they truthfully, and in strict conformity to facts, call public 
attention to those who are engaged in nefarious practices, injurious to 
the public welfare. 

“For these reasons the motion to set aside the verdict and for a 
new trial is denied.” 





Giving his own check in exchange for that of a third person is 
held, in Matlock v. Scheuerman (Or.) 93 Pac. 823, 17 L. R. A. (N. S.) 


%47, to constitute one a holder of it for value. 





A debtor who sells all his non-exempt property and starts to re- 
move to another State, with an intention of establishing a residence 
there, and upon whose house an attachment is levied while he is on 
his way, but yet in the State, is held, in Grimstad v. Lofgren (Minn.) 
117 N. W. 515, 17 L. R. A. (N. S.) 990, to be still a “resident of the 
State within the meaning of the exemption law, and entitled to claim 
his exemption.” 
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FARMERS’ MUTUAL FIBE INS. ASBN. v. OPDYKE. 


(Warren Co. Common Pleas, Gaptensber Term, 1908). 
Fire Insurance— Assessment for Losses—Interest on Claim. 


On appeal from Small Cause court. 


Elizabeth Opdyke, the appellant, was a policy holder in the 
appellee association, and subject to assessment for losses sustained 
during the life of the policy. An assessment was levied by the associ- 
ation upon the appellant’s premium note, amounting to $13.60, pay- 
able March 1, 1908. The assessment not being paid within the time 
indicated, suit wa¥ brought to enforce payment, summons issuing out 
of the Small Cause court. On the same day that summons was 
served, and without knowledge of the service on the part of either 
party acting, the assessment was paid in full to an authorized collector 
of the association, and a receipt was given to the appellant. On the 
return of the summons, the Small Cause court, though payment in 
full was shown, gave judgment in favor of the association for the 
interest accruing from March 1, 1908, to date of judgment and the 
costs of suit. Neither the premium note nor the assessment carried 
interest by the terms of the contract. 

from this judgment an appeal was taken to the Warren County 
Court of Common Pleas, and, under the statute, the case was tried 
de novo. A motion was made to non-suit appellee on its opening, and 
this resulted in a submission of the case upon an agreed state of facts, 
the single question of law involved being whether or not payment in 
full of a non-interest bearing claim after suit brought, without a 
reservation of the right to collect interest for the detention and costs, 
discharged the right of action, so that interest and costs could not 
thereafter be recovered. The question being novel in this State, the 
court requested counsel to submit briefs, and reserved decision. 


Mr. William H. Morrow for appellee. 
Mr. John A. Hartpence for appellant. 


_ (The appellee failed to submit a brief, but the appellant sub- 
mitted the following) : 

Payment after suit brought may be shown. Hendrickson ads. 
Hutchinson, 5 Dutch. 180 (1861); Bronner Brick Co. v. Canda Co. 
18 Miscl. (N. Y.) 681 (1896). 

Where interest is not a part of the contract, it is recoverable 
solely by way of damages. Board of Freeholders v. Veghte, 7 N. J. 
L. J. 145 (1884). per Magie, J., Somerset Circuit court; No. River 
Mendow Co. v. Church, 2 Zab. 424 (1850), Supreme Court; Bronner 
Brick Co. v. Canda Co,, 18 Miscl. 681, supra; Davis v. Harrington, 160 
Mass. 278 (1894), Supreme court. 

lf interest is recoverable merely as damages for the breach of 
contract, it is a mere incident to the contract. Upon acceptance of 
performance of the contract, the right of action for its breach, and 
consequently the right to damages, rere ete of Freeholders 
v. Veghte, supra; Pacific R. R. v. U. S., 158 U. 118 (1894); Davis 
v. Harrington, supra; Bronner Brick Co. v. Candas “Co, supra; Potomac 
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Co. v. Union Bank, *} Cranch C. C. 101 (1827), U. S.; Robbins Cordage 
Co. v. Brewer, 48 Maine 481 (1861), Supreme court. See also King v. 
Phillips, 95 No. Car. 245 (1886), Supreme court; Canfield v. School 
Dist., 19 Conn, 529 (1849), Supreme Court of Er. 

In these cases the principle last stated was recognized and em- 
phatically declared, though in both cases interest was allowed because 
it formed part of the contract. 

It follows, therefore, that if the plaintiff has accepted the prin- 
cipal, he cannot afterwards bring an action for the interest. Board of 
Freeholders v. Veghte, supra; Pacific R. R. v. U. S., supra; Davis v. 
Harrington, supra; Bronner Brick Co. v. Canda Co., supra; Potomac 
Co. v. Union Bank, supra; Robbins Cordage Co. v. Brewer, supra; 
King v. Phillips, supra; Canfield v. School Dist., supra. 

And it is immaterial that the payment and acceptance are after 
suit brought. Interest which is allowed by way of damages and for 
the neglect to pay promptly is a mere incident of the debt, which falls 
when the debt itself is extinguished. It is well settled that in such a 
case, if the debt is paid, there can be no recovery afterward for the 
interest which might have been collected. Davis v. Harrington, supra, 
and cases cited; Pacific R. R. v. U. S., supra, and cases cited, especi- 
ally Moore v. Fuller; 2 Jones (Law) 205 (No. Car.) ; Potomac Co. v. 
Union Bank, supra, and case cited; Bronner Brick Co. v. Canda Co., 
supra, and cases cited; Canfield v. School Dist., supra. 

The specific question of the effect of payment after suit appears 
not to have been adjudicated by the courts of New Jersey, but the rea- 
soning of Board of Freeholders v. Veghte is as applicable to this as 
to the payment before suit. See Board of Freeholders v. Veghte, 
supra; No. River Meadow Co. v. Church, supra. 

The authorities all agree upon the proposition that payment of the 
principal extinguishes the interest, except where interest is payable 
as part of the contract. Cases cited, supra. 

Unless, therefore, New Jersey takes an absolutely anomalous 
position, it must follow the great weight of authority, as above indi- 
cated. 

Costs must go in favor of the prevailing party, and are dependent 
upon the statute. 

The right to costs is dependent on statutory provisions, there 
being no right thereto at common law. Shinn v. Paterson, 2 Harr. 
322 (1839); State v. Walsh, 15 Vr. 470 (1882) ; Hopper v. Freeholders, 
23 Vr. 313 (1890). 

Costs are only allowed when authorized by statute or settled prac- 
tice. In re Public Highway, 2 Zab. 293 (1849). 

Costs are the creature of the statutes, and are not recoverable 
unless by force of a statute, and the allowance of them in any case will 
depend upon the terms of the statute. Lehigh Valley R. R. Co. v. 
McFarland, 15 Vr. 674 (1882). 

For proposition that plaintiff who recovers damages gets costs, 
see also Anderson v. Exton, 1 South. 174 (1818); Aller v. Shurts, 2 
Harr. 188 (1839) ; Reed v. Chegary, Spen. 616 (1846) ; Moore v. Town- 
shend, 4 Vr. 284 (1869). 
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It is a general principle that the prevailing party in suits in all 
courts of law is entitled to costs. Hann v. McCormick, 1 South. 109 
(1818): Reeve v. Eft, 2 Vr. 139 (1864); Brittin v. Blake, 7 Vr. 442 
(1872); Loss v. Obry, 7 C. E. Gr, 52 (1871). ’ 

In the absence of statutory provisions to the contrary, the party 
in whose favor judgment is rendered is entitled to the taxable costs. 
Hall v. Leaming, 2 Vr. 321 (1865); Bronner Brick Co. v. Canda Co., 
supra. 

NOTE BY EDITOR.—The Court, SHIPMAN, J., gave judgment in favor of the defendant-appie- 
lant, being of no cause of action, with costs. It is stated that the question involved in this case has 
never been authoritatively settled by the highest courts in this state, although it was passed —_ by 
Magie, J,, at Circuit, in Freeholders v. Veghte, 7 N. J. L. J. 145 (1884). In various cases of like import 


where the same question has arisen, as the amount involved was usually small, the litigation arising, if 
any, has usuaily been settled without appeal to the higher courts. 





MILLMAN v. PUBLIO SERVICE RAILWAY CO. 


(First District Court of Newark, Feb. 25, 1909). 
Collision—Motion for Non-Suit— Negligence. 


Mr. David Lesnick for plaintiff. 


Mr. Duane E. Minard for defendant. 


This case arises from a collision between the plaintiff and a trolley 
car of the defendant, on the afternoon of November 5, 1908, at a point 
where the northerly crosswalk of Eighth Avenue crosses Broad street, 
in the city of Newark. Plaintiff testified that he proceeded to cross 
the street to board a southbound car, which was then approaching, and 


that as he left the curb he looked for northbound cars and there were 
none in sight, though he had an unobstructed view to State street; 
that he looked again when within one or two steps of the northbound 
track, and saw no car, and that the instant he stepped upon the north- 
bound track he was struck by a car which he had not seen approaching. 

Counsel for the plaintiff, in answer to motion for non-suit, urged 
the principle that the plaintiff finding himself in a position of sudden 
peril, was not called upon to exercise the same degree of judgment and 
discretion as in other cases. 

MacLEAR, J.: It is not necessary for the court to pass upon the 
theory advanced by counsel, and although the court sees the point in 
the counsel's argument, the testimony does not agree with the theory. 

The testimony in this case is that this plaintiff could see from 
Eighth avenue to State street: that he looked down to State street 
and didn’t see a car that was there. If he looked and didn’t see the 
car, he was bound just as much as if he looked and saw the car was 
there. He walked in front of the car when the car was a very short 
distance from him, so short a distance that in order to save himself he 
had to jump upon the fender. The car only went 25 feet afterwards, 
which showed that the car was going at a moderate rate of speed. 
There is no evidence the court can see of any negligence on the part 
of the company, but of gross carelessness and contributory negligence 
on the part of the plaintiff. The testimony of the plaintiff has not 
been probably what counsel for plaintiff supposed it would be, and 
has not coincided with his theory of the case. Therefore, there should 


be a non-suit. 
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LENHART ET AL V. AMERICAN SCHOOL FURNITURE CO. 


LENHART et al . AMERICAN SCHOOL FURNITURE CO. 


(U, 8. Circuit Court, District of New Jersey, Mar. 15, 1909) 
Domestic Corporation—Summons. 
On motion to set aside service of summons, 
Mr. Ralph B. Evans for the plaintiffs. 
Mr. William A, Smith and Mr. Frank Lawrence (of the New 
York Bar) for the defendant. 
[ Memorandum. | 


CROSS, D. J.: The summons issued in the above case was re- 
turned January 14, 1909, with the following endorsement of services: 
“Served the within summons with declaration attached on the defend- 
ant American School Furniture Co. at Trenton, N. J., on the 13th day 
of January, 1909, by delivering to and leaving with J. B. R. Smith, 
Asst. Secretary of State of New jersey, personally, a copy thereof, 
and at the same time showing him this original and informing him of 
its contents. I also handed the Assistant Secretary $3.00 required by 
law. Thomas J. Alcott, U. S. Marshal, by George D. Bower, Deputy.” 

It is claimed that the above service was justified under Section 2 
of the act of March 23, 1900 (P. L. 1900, p. 313), which in part is as 
follows: 

“In case any domestic corporation, or any foreign corporation 
authorized to transact business in this State, shall fail to file such re- 
port within the time required by this section, or in case the agent of 
any such corporation designated by any such corporation as the agent 
upon whom process against the corporation may be served shall die, 
or shall resign, or shall remove from the State, or such agent cannot 
with due diligence be found, it shall be lawful, while such default con- 
tinues, to serve process against any such corporation upon the Secre- 
tary of State, and such service shall be as effective to all intents and 
purposes as if made upon the president or head officer of such corpor- 
ation, and within two days after such service upon the Secretary of 
State as aforesaid, it shall be the duty of the Secretary of State to 
notify such corporation thereof by letter directed to such corporation 
at its registered office, in which letter shall be inclosed a copy of the 
process or other paper served.” 

At the time the service in question was made the defendant had 
no registered office or agent in this State upon whom process might 
be served, but while that is so, it also appears that the charter of the 
defendant corporation ‘had been repealed, and all of the powers con- 
ferred by law upon it had been rendered inoperative and void by proc- 
lamation of the Governor of this State, made pursuant to law for con- 
tinued default in the payment of taxes due to the State. (P. L. 1908, 
p. 508). Section 2 of the act of 1900 was intended to cover certain 
specified defaults of the corporation which in contemplation of the law 
were only temporary, or, at all events, such as it was within the 
power of the corporation to remedy. The power to serve process 
upon the Secretary of State only existed while the default of the cor- 
poration continued, This implied the power of the corporation to 
remove the default. In the case of the defendant, however, the cor- 
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poration had been dissolved, and at the time the summons in question 
was issued, it had no power to relieve itself of the defaults referred 
to. Its agent had resigned some months before, and it was without 
authority to appoint another to make reports, or indeed to perform 
any other corporate act, or duty. In my judgment the act did not con- 
template service upon a corporation whose charter had been repealed. 

Furthermore, in this case service was made not upon the Secre- 
tary of State, but upon its assistant. The appointment of an Assistant 
Secretary of State was authorized by an act of the Legislature, ap- 
proved April 4, 1875 (P. L. 1873, p. 180; Gen. Stat. Vol. 3, p. 3107), 
who was thereby authorized “during the absence or inability through 
sickness or other cause of the Secretary of State, to have the same 
powers and perform all the duties which are now imposed by law upon 
the Secretary of State.” The service endorsed on the summons in 
this case does not show the absence or inability of the Secretary of 
State, at the time the service was made. In this respect the return 
is defective. Polhemus v. Perkins, 15 N. J. L. 485, 436. The manner 
of service of process prescribed by statute, must be strictly followed. 
Amy v. Watertown (No. 1, 130 U. S. 301, 317). Again, in Lonkey v. 
Silver Mining Co., 17 Law Rep. Ann. 352, it was decided by the 
Supreme court of Nevada, in a case almost identical with the present, 
that service of process upon the Deputy Secretary of State, where 
the statute prescribed service upon that official was not a compliance 
with the statute, and did not give the court jurisdiction of the de- 
fendant. 

It is also urged that this service is defective because the Assistant 
Secretary of State, appointed under the statute above referred to, had 
in any event authority to perform only those duties which the Secre- 
tary of State was himself authorized to perform at the time when the 
statute authorizing the appointment of an Assistant Secretary of State 
was passed, and that he is consequently without authority to exercise 
any duties subsequently imposed by law upon the Secretary. !t is 
unnecessary, however, to pass upon this point, because I deem the 
service defective for the reasons heretofore given. The plaintiff, how- 
ever, is not remediless, since sections 53-60 of the General Corporation 
Act of the State have been held to apply to a corporation, the charter 
of which has been dissolved in the manner that the defendant’s has 
been. American Surety Co. v. Great White Spirit Co., 57 N. J. Eq. 526. 

The service will be set aside. 





A gas stove and window shades running on rollers, attached by 
the owner to his dwelling house designed for a single family, are held, 
in Hook v. Bolton (Mass.) 85 N. E. 175, 17 L. R. A. (N. S.) 699, not 
to be fixtures which will pass with a mortgage oi the realty. 





The abutting property owner is held, in Kampmann v. Rothwell 
(Tex.) 109 S. W. 1089, 17 L. R. A. (N. S.) 758, to be liable for injury 
to a pedestrian in falling over a covering which constitutes an obstruc- 
tion to footmen, placed by an independent contractor over a repaired 
sidewalk, without signals or guard to protect the public from injury 
after dark. 





ANDERSON V 


MYERS. 


ANDERSON v. MYERS. 


(N. J. Supreme Court, Nov. 9, 1908). 


1. Quo Warranto Proceedings 
—Parties Plaintiff—Use of Name 
of State-—Quo warranto proceed- 
ings, instituted under Act April 8, 
1903 (P. L. 1903, p. 377), on the 
relation of one claiming title to a 
municipal office against an alleged 
intruder, being a suit affecting the 
public interest, the state is, to a le- 
gal intent, a party, and its name 
should be made a part of the title. 

2. Use of Name of State—De- 
murrer.—The omission of the state 
from the title, in quo warranto pro- 
ceedings instituted on the relation 
of one claiming title to a municipal 
office against an alleged intruder, 
is a formal defect, which is amend- 
able, and is not ground of demur- 
rer. 

3. Internal Revenue—Licensing 
Officers—Qualification.—The pro- 
vision in P. L. 1901, p. 240, that 
the failure of a person, appointed 
to be a member of a board of ex- 


cise commissioners, to qualify 
within 10 days shall cause a va- 
cancy in the office refers to all ap- 
pointments, original or otherwise, 
and an appointee’s omission to 
take the required oath of office 
within 10 days after his second ap- 
pointment cannot be cured by his 
later qualification. 

4. Internal Revenue — Excise 
Commissioners—Title to Office.— 
A person appointed to succeed 
himself as a member of a board of 
excise commissioners, who fails to 
qualify by taking the prescribed 
oath of office within 10 days, as re- 
quired by P. L. 1901, p. 240, de- 
claring that such failure shall ren- 
der the office vacant, acquires no 
title to the office as against one 
appointed to fill the vacancy, who, 
having legally qualified, can assert 
in the same suit the right to the 
public and his own right to the of- 
fice. 


Quo warranto on the relation of James D. Anderson against 


William S. Myers. 


Argued June term, 1908, before Garrison, Swayze, and Parker, JJ. 
Mr. Nelson B. Gaskill, Asst. Atty. Gen, for relator. 


Mr. Alan H. Strong for defendant. 


PARKER, J.: This is an action of quo warranto, begun pursuant 
tc section 4, Act April 8, 1903 (P. L. 1903, p. 377), which section was 
originally enacted in 1884 (P. L. p. 320, Gen. St. 1895, p. 2633, sec. 
4), and permits any citizen of this state, believing himself entitled to a 
municipal office or franchise, to file as relator an information in the 
nature of a quo warranto against an alleged intruder, and without ob- 
taining the leave of this court to file such information in the name of 
the Attorney General, as was formerly necessary, and still is necessary 
when the relator is not a claimant. Under the act of 1884 as originally 
passed it was held that only the title of the respondent to the office 
could be inquired into. Davis v. Davis, 57 N. J. Law, 206, 31 Atl. 
218. But in 1895 two further acts were passed, one approved February 
18th (P. L. 1895, p. 82), providing that on a proper record this court 
might determine the title of the relator, as well as the respondent, and 
enforce its judgment by proper process, and another, approved March 
19th (P. L. 1895, p. 344), providing that on a judgment of ouster and 
in favor of a relator the court may make appropriate orders regarding 
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the surrender of the office and the transfer of its records. The effect 
of these various acts has been described obiter as turning the suit into 
a private controversy between the parties. Manahan v. Watts, 64 N. 
J. Law, 465, 470, 45 Atl. 813. We shall have occasion to touch on this 
point presently. 

The record before us raises the issue: (1) Whether a respondent 
usurps or intrudes into the office of member of the board of excise 
commissioners of the city of New Brunswick; and (2) if so, whether 
relator is entitled to hold said office. It consists of the information 
and demurrer thereto. The demurrer questions the sufficiency of the 
facts, pleaded in the information and admitted by the demurrer, to 
establish relator’s title to the office, even if a vacancy exist; but this 
defense was not argued or briefed, and our examination of the case 
satisfies us that, if a vacancy existed on June 1, 1907, the date of rela- 
tor’s appointment to the office, relator is entitled to hold it. The real 
controversy relates to the title of respondent. It appears that under 
and by virtue of the act of 1901 for the establishment of an excise 
department in cities, the city of New Brunswick in 1905 passed an 
ordinance to create a board of excise commissioners, a copy of which 
was duly filed, as provided by law, and that the judge of the court of 
common pleas in due course appointed in September, 1905, the three 
members of the board of terms of one, two, and three years, respec- 
tively, the respondent Myers being appointed for one year; that at the 
expiration of his term, on September 11, 1906, he was again appointed 
by the court to succeed himself, but for a term of three years, but failed 
to qualify by taking the oath of office within 10 days, as required by 
the statute of 1901. It is also alleged that he failed to take certain 
other oaths provided by the city charter, and that he became further 
disqualified by removing his residence from New Brunswick, the act 
requiring members of the excise board to be residents and legal voters 
within their respective municipalities. These latter claims we have 
found it unnecessary to discuss. 

Relator is met at the outset by the proposition that the state should 
be a party to this proceeding, but does not appear on the record as 
such. It is true that the state is not named in the title of the cause, 
nor is the Attorney General brought into the body of the information. 
The question then arises, Should the state be a party? and, if so, Is it 
ts a legal intent a party in this proceeding? We think both these 
questions should be answered in the affirmative. In Davis v. Davis, 
ubi supra, the state was a party in name and in fact, for the court, in 
awarding judgment of ouster in that case, imposed a substantial fine 
for the usurpation of the office. And Chief Justice Beasley, in dis- 
cussing the effect of the act of 1884, was careful to assert a prerogative 
control of this court over the action, and to deny the competency of 
the Legislature to confine it bv statutory enactment. It is true that 
this was before the Acts of 1895 were passed, but we cannot see that 
they have altered the situation in any way as affecting the presence of 
the state as a party to the suit. So far from abridging the powers of 
this court, they have enlarged them by enabling the court to adjudge 
the title of the claimant, and place him in possession. The remark of 
the late Justice Lippincott in Manahan v. Watts, 64 N. J. Law, at page 
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470, 45 Atl. at page 815, that “in this proceeding it is merely the private 
rights of the parties that are affected, and not a case affecting public 
interest, where the people are the real, as well as the nominal, prose- 
cutor,” was not in our estimation necessary to a decision of that case, 
and we cannot concur in it. Whatever the entitling of the suit, or the 
form of the record in such a case, the state is still a party so far as to 
give this court full control of the litigation in the public interest. To 
hold otherwise would be to paralyze the arm of this court, to disable 
it from inflicting punishment in a proper case upon a usurper, and to 
enable public offices to be transferred between private individuals by 
collusive suits. Relator’s counsel, no doubt, omitted the name of the 
state from the title of the cause in deference to the rule of this court, 
adopted at November term, 1900, and appearing as part of rule 15, 
“the name of the state shall not be used merely because of the nature 
of the writ or proceeding, but instead the name of the party in interest 
shall be used.” Before the adoption of this rule came Act 1900, c. 48 
(P. L. 1900, p. 73), section 2 of which is distinctly narrower in its 
scope. “The name of the state shall not be made a part of the title 
of any cause or proceeding merely because of the nature of the writ 
or other proceeding by which it is taken into court.” The same course 
was pursued without criticism in Hayter v. Benner, 67 N. J. Law, 359, 
52 Atl. 351, and Decker v. Dandt (N. J. Err. & App.) 67 Atl. 375, both 
cases under the fourth section of the act of 1903. But in our opinion 
the state is none the less a party because of the right conferred on a 
certain class of private relators to institute the suit, and a mere rule of 
practice neither has, nor was intended to have, the effect of eliminating 
it as such party. Even if the omission of the state from the title be 
a defect, it is merely a formal one, not the subject of general demurrer, 
and amendable. This ground of demurrer must therefore fail. 

The question then arises whether respondent forfeited his office 
by failing to take the oath within 10 days after appointment. The 
provision of the statute (P. L. 1901, p. 240) on this point is as follows: 
Section 3 provides for the original appointment of members for one, 
two, and three years, the appointment of successors after expiration of 
terms, and the filling of vacancies for unexpired terms. Section 4, that 
within 10 days they shall meet and organize by electing a chairman 
and taking a prescribed oath; that the city or town clerk shall be ex- 
officio clerk of the board, and then goes on to say, “should any person 
or persons appointed to be a member or members of any such board 
fail to qualify, as herein provided, within said ten days, such failure 
shall cause a vacancy or vacancies to exist in said board, which shall 
be filled as hereinbefore provided.” It is argued that this clause does 
not refer to any but the original appointments, and hence that when 
Myers failed, as his demurrer admits he did, to take the oath within 10 
days after his second appointment, it was an admission curable by his 
later qualification. We think, however, that the clause quoted was 
intended to refer to all appointments, original or otherwise, and there- 
fore that by Myers’ non-compliance a vacancy arose. Counsel for 
respondent again argues that no vacancy can exist until it is judicially 
declared, relying on Clark v. Ennis, 45 N. J. Law, 69. That case 
however, related merely to the validity of process executed by a sheriff, 
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who, though elected for three years, failed to renew his bond annually, 
as required by law, and was decided on the principle that, notwith- 
standing the statute provided that such failure should render the office 
vacant, he was still sheriff de facto until a new sheriff legally took his 
place. but in that case at bar the oath is in our judgment a 
prerequisite to qualification; and, while respondent’s act an officer 
de facto would be sustained on public grounds (Rosell v. Board of 
Education, (8 N, J. Law, 498, 53 Atl. 398; Rosell v. Avon-by-the-Sea, 
70 N. J. Law, 336, 57 Atl. 1132), the taking of the oath in form as 
required by law is as essential to his enjoyment of the office as the 
appointment itself. So it was held by this court in cases where the 
relator claiming the office had failed himself to qualify by taking the 
oath (Hayter v. Benner, 67 N. J. Law, 359, 52 Atl. 351; Manahan v. 
Watts, 64 N. J. Law, 465, 45 Atl. 813), and we conceive that the same 
principle must apply to the respondent whose title is attacked. There 
seems to be no valid reason why in such a case a legal appointment 
cannot be made to fill such a vacancy, nor why the appointee, having 
legally qualified, cannot assert in the same suit the right of the public 
to oust the intruder and his own right to take and hold the office. 
The statute seems to be framed to meet just such a contingency, and 
the public good is subserved by avoiding a hiatus in the tenure. 

Our conclusion, therefore, is that the demurrer should be over- 
ruled with costs and judgments entered, that the respondent, should be 
ousted from the office of excise commissioner of New Brunswick, and 
that the relator is entitled thereto. (71 Atl. Rep. 139.) 





BRAOKNEY v. PUBLIC SERVICE CORPORATION. 


(N. J. Supreme Court, Nov. 9, 1908). 


1. Carriers—Injury to Passen- 
gers—Collision with a Team— 
Negligence—Whether a _ motor- 
man, who, on a down-grade, shut 
off his power, and allowed the car 
to drift, and thus approached so 
close to a wagon traveling in front 
of him on the tracks that he was 
unable to prevent a collision, in- 
juring a passenger, the wheels of 
the wagon skidding when the 
driver attempted to leave the track, 
was negligent in operating his car, 
is a question for the jury. 

2. Contributory Negligence.— 
For a passenger to ride on the 
front platform of a street car is not 


such negligence, as matter of law, 
as will prevent recovery by him for 
injury from collision of the car 
with a wagon. 

3. Assumption of Risk.—A pas- 
senger, by standing on the front 
platform of a street car, assumes 
only such risks as are incident to 
the ordinary operation of the car, 
not those arising from causes ab 
extra. 

4. Duty to Protect Passengers. 
—An instruction that, as to pas- 
sengers, it is the duty of a carrier 
to use a high degree of care to 
protect them from danger while on 
its cars, is proper. 


Error to Circuit Court, Camden County. 
Action by Leo B. Brackney against the Public Service Corporation. 


Defendant brings error. 


Argued June term, 1908, before Gummere, C. J., and Trenchard 


and Minturn, JJ. 
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Mr. If. A. Armstrong, for plaintiff in error. 

Mr. Matthew Jefferson and Mr. John W. Westcott, for defendant 
ili error. 

‘fFUMMERE, C. J.: The plaintiff in this case was a passenger upon 
one of the defendant company’s cars. He was riding on the front plat- 
fori, and was injured while there in a collision which occurred between 
tue car and a wagon ahead of it which was partiy upon the track. This 
action was brought to recover damages for those injuries and resulted 
in a verdict and judgment for the plaintiff. When the plaintiff rested, 
tiere Was a motion to nonsuit, and at the close of the case a request 
was nade for the direction of a verdict in favor of the defendant. The 
refusal of each of these applications is assigned for error. 

The proofs showed that the accident occurred upon a downgrade, 
that at the top of the grade the motorman shut off his power and allowed 
the car to drift, that as he approached the wagon which was in front of 
him he rang his bell, that the driver turned away from the tracks, but 
for some reason the rear wheels of the wagon skidded and did not leave 
the rails, that when the motorman discovered this condition of affairs 
he put Gn his brake, but did not reverse his power, as he was too close 
to the wagon to stop his car in that way, that the brake failed to bring 
the car to a stop in time, and a collision followed. The motions to non- 
suit and direct a verdict were rested principally upon the ground that 
on these facts no negligence could be imputed to the defendant. We 
cannot concur in this view. It was clearly a question for the jury 
whether a motorman, who approaches a wagon traveling on the tracks 
in front of him so close that he will be unable to prevent a collision in 
case the wheels of the wagon skid when the driver attempts to leave 
the tracks, operates his car in a careless manner. The trial jury right- 
fully refused to take this question from the jury, and his action in doing 
so affords no ground for reversal. 

It is further contended that the plaintiff’s act in riding on the front 
platfurm of the car was such negligence as will bar him from recovery, 
and that a nonsuit should have been ordered, or a verdict directed for 
this reason. No authority for this proposition is cited by counsel, and 
it is opposed to the doctrine of our earlier decisions. North Hudson 
County Ry Co. v. May, 48 N. J. Law, 401, 5 Atl. 276; City Ry. Co. v. 
Lee, 50 N. J. Law, 435, 14 Atl. 883, 7 Am. St. Rep. 798; Whalen v. 
Consolidated Traction Co., 60 N. J. Law, 606, 40 Atl. 645, 41 L. R. A. 
836, 68 Am. St. Rep. 723. Viewed in the most favorable light for the 
defendant, the question whether such conduct on the part of the plaintiff 
constituted negligence was for the jury. 

It is further contended that these motions should have prevailed 
for the reason that the plaintiff, by taking up his position on the front 
platform, assumed all risk of injury from collision with another vehicle. 
This contention is, in our judgment, unsound. A person, under such 
circumstances, assumes such risks as are incident to the ordinary 
operation of the car, but not risk of danger arising from causes ab 
extra. N. Y., L. E. & W. R. R. Co. v. Ball, 58 N. J. Law, 283, 21 Atl. 
1052. 

Error is also assigned upon the instruction of the court to the jury 
that, “as to passengers, it is the duty of the trolley company to use a 
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high degree of care to protect them from danger while upon their 
cars.” We are told, by counsel, that this instruction is, of course, 
erronecus. It is, nevertheless, justified by the decision of the Court 
of Errors and Appeals in Whalen v. Consolidated Traction Co., supra, 
and by the numerous cases therein cited. 

The judgment under review will be affirmed. (71 Atl. Rep. 149.) 





STATE v ALLEN. 


(Passaic Quarter Sentenn Feb. 18, 1999). 
Bigamy — Statute af Limitations — Divorce. 
On application to quash indictment. 
Mr. Ralph Shaw for the State. 
Mr. Abram Klenert for defendant. 


SCOTT, J.: This indictment charges that Edward Allen, on May 
19, 1908, being then the lawful husband of one Annie Allen, who was 
then living, did unlawfully marry Sadie McKeowan, etc. To deter- 
mine whether this defendant can be convicted of this charge, we must 
determine whether or not he was the lawful husband of Annie Allen 
when he married Sadie McKeowan on May 27, 1908, This is the vital 
point in this case. 

The facts show that in 1902 he was married to Clara Blayblock. 
She appears to have been his first wife. On June 1, 1904, he married 
Annie Weibel, while Clara, his first wife, was living, and he then being 
her lawful husband. In this marriage to Annie he committed bigamy, 
but this crime is now barred by the statute of limitations. This mar- 

riage to Annie was a bigamous marriage and therefore null and void. 
(P. L. 1907, page 475). 

He married Sadie McKeowan May 27, 1908. When he entered 
into the marriage contract he was not the lawful husband of Annie as 
charged in the indictment, because the marriage with Annie was null 
and void. At the date of this last marriage he was not even the law- 
ful husband of his first wife, Clara, she having obtained a divorce Oct. 
8, 1904. So that in 1908 when he married Sadie he was free from 
Clara by divorce, a vinculo; free from Annie because his marriage to 
her was null, and therefore eligible and duly qualified to enter into the 
matrimonial state with Sadie. 

It is urged, by the State, that he lived with Annie as her husband 
after the date of the divorce obtained by his first wife, and that there- 
fore she was his common-law wife, and that therefore he was her lawful 
husband when he married Sadie in 1908. The Supreme court has de- 
clared in the case of State v. Thompson (68 Atl. Rep. 1068, a case 
taken up from this court) that under the law of New Jersey a contract 
of marriage entered into between a man and woman followed by co- 
habitation, is just as lawful a marriage as if it had been ceremoniously 
celebrated, and if a marriage of this kind is followed by another. by 
either of the offending parties, the first wife or husband being alive, 
the crime of bigamy is committed. 

The trouble with the present case is that the cohabitation was 
consequent upon the marriage with Annie June 1, 1904, and continued 
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until March, 1905, when Annie, finding out, for the first time, that her 
husband had gone through a marriage ceremony once or twice before, 
precipitately left him. Annie certainly was conscious of no contract 
except the one, attended by the ceremony of June 1, 1904, and never 
was a party to any other or subsequent contract with Allen. This 
point is unfortunately settled in favor of Allen in the case of Collins v. 
Voorhees, 1 Dick., p. 411. The principle then announced is as follows: 
“Where an actual marriage is shown, whether legal or illegal, the sub- 
sequent cohabitation of the parties and their reputation as husband and 
wife must necessarily be understood, as having its origin in such mar- 
riage and cannot be treated as presumptive evidence of a second mar- 
riage at a later date.” 

We are bound by this decision of the majority of the court but 
much regret that the other principle is not the law, announced in the 
dissenting opinion, to wit: That when parties enter into a ceremony of 
marriage which is void because one of the parties lias a lawful husband 
or wife living, and then the first marriage is legally dissolved, the 
parties continuing to cohabit together as man and wife after, a pre- 
sumption of lawful marriage will arise when the parties are capable of 
entering into a marriage contract. 

This is sound public policy. But we are bound by the opinion of 
the court and therefore reluctantly let this defendant go. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 


Intoxicating Liquors—Application for License—Recommenda- 
tion.—Section 42 of the inns and taverns act (2 Gen. St. 1895, p. 1794), 
which provides that the signers of a recommendation for a license shall 
not have recommended another application in the same township, city, 
or borough for the same vear, is a subsisting and paramount regulation 
of the subject that is unaffected by “An act to establish an excise de- 
partment in critics of this state.” (P. L. 1902, p. 628), or by the creation 
of the administrative tribunals contemplated by that act, and that is 
unrepealed and irrepealable by the legislative acts of such bodies. 
(Read v. Bd. of Excise Comm. of Camden, N. J. Supreme, Nov. 17, 
1908. Opinion by Garrison, ]. Rep. in 71 Atl. Rep. 121). 

Divorce—*Domicile” of Plaintiff—A wife who had been deserted 
by her husband came from the State of New York into New Jersey in 
October, 1904, and filed her petition for divorce here on October 9, 
1907. She first resided at different places here for the purpose of find- 
ing an inexpensive place to live, and finally, but not two years before 
filing her petition, fixed her residence permanently at Asbury Park. 
Her intention when she first came into New Jersey, and thereafter 
continued, was to make her future home in this State. Held, that her 
residence in this State from the beginning, coupled with her intention 
to remain here, gave her a domicile in New Jersey within the meaning 
of the divorce act (P. L. 1902, p. 503), which requires a two years’ resi- 
dence here during the time for which the desertion continued, and a 
residence continued down to the filing of the petition. (King‘v. King, 
N. J. Errors and Appeals, Dec. 23, 1908. Rep. in 71 Atl. Rep. 687). 
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Abatement and Revival—Another Action Pending—Partition— 
eee of Court—Statutes—*“Process’ '—Equity—Motions. —P.L. 
1898, p. 648, Secs. 9, 10, authorizes the Orphans’ court to entertain 
jurisdiction for partition of lands on “application by petition made by 
one or more of said coparceners, joint tenants, or tenants in common,’ 
and requires the person proposing to apply to the court for partition 
to give four weeks’ notice to all co-tenants of the time when the peti- 
tion will be presented to the court. Held, that the Orphans’ court ac- 
quires no jurisdiction until the petition for partition is presented ; the 
notice required not being “process,” and until the petition is presented 
there is no pending cause in the Orphans’ court, which will abate a 
suit for partition in chancery, filed after such notice is given. Court 
of ‘Chancery rule 215 is limited to motions against defects apparent on 
the record, and does not give a defendant the right to move against a 
bill on matters appearing “only by affidavits accompanying the motion. 
(Brown et al. v. Gaskill et al. N. J. Chancery, July 10, 1908. Opinion 
by Leaming, V. C. Rep. in 70 Atl. Rep. 665). 


Descent and Distribution—Action to Recover Assets—Action by 
Next of Kin.—The next of kin of a decedent have no standing in a 
court of law or equity to maintain an action for the recovery of prop- 
erty alleged to belong to the estate of their decedent. Such actions 
can be brought only by the duly appointed personal representative of 
the deceased. The exception to this rule arises where the personal 
representative of the deceased, by reason of collusion with the defend- 
ant or otherwise, is derelict in the performance of his duty, when, as in 
the case of a delinquent trustee, the next of kin, like the cestui que 
trust, may maintain the action, joining the administrator as a party 
defendant. Flagler v. Blunt, 32 N. J. Eq. 518; McCarter, Attorney 
General v. Clavin (N. J. Ch.) 66 Atl. 599, distinguished. (Buchanan v. 

suchanan, N. J. Errors and Appeals, Feb. 9, 1909. Opinion by Dil, J. 
Rep. in 71 Atl. Rep. 745). 


MISCELLANY . 


DEALING WITH A LAWYER. 





Riley commenced to say and do 
things for the purpose of irritating 
prominence in Boston, who had the court. Mr. Riley’s conduct 


made some trouble in court, had did irritate the judge and he 
been fined for contempt of court Showed resentment by a just rep- 


Thomas Riley, a lawyer of some 


many times, came to have an ex- 
perience with me in this way. Be- 
fore 1 was appointed a judge, I 
happened to be in court one day, 
where Mr. Riley was trying a case 
before Judge Thompson. Riley, 
having a weak case, knew that the 
judge’s charge, if fair and just, 
would have a tendency to show 
the weakness of his case. 

So, as it seemed to me, Mr. 


rimand with a flushed face. There- 
upon Mr. Riley smiled to the jury 
as if saying, “You see the judge 
is on the other side of this case.” 
So later when the judge was 
charging the jury, Mr. Riley was, 
by looks and acts, keeping up the 
insinuation, that the judge was 
against his client. 

I felt at the time, that the judge 
was unfortunate in exhibiting tem- 
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per, the very thing that Mr. Riley 
planned to 


bv his conduct had 
produce. 

Many years afterwards while I 
was holding the criminal session 
in Boston, where two prisoners 
were being tried upon a charge 
of robbery, Mr. Riley appearing 
for one and another attorney for 
the other, | thought he intended 
io have the same kind of trouble 
with me for the same purpose. 

The District Attorney called the 
court’s attention to Mr. Riley’s 
conduct in cross-examination of 
2 witness and objected to it. I 
said in a quiet way that Mr. Ri- 
ley’s conduct was improper, but 
he repeated it. 

Court adjourned in a few mo- 
ments. I then called Mr. Riley to 
the bench and said: “Mr. Riley, 
your mode of cross-examination is 
very objectionable and it cannot 
be allowed, but I noticed a few 
moments ago after I had so stat- 
ed, you kept it up.” “Oh,” said 
Mr. Riley, “It was an inadver- 
tence.” 

The next day he commenced to 
cross-examine in the same way, 
looking at the court as if he in- 
tended to say: “Help yourself if 
you can.’ ‘Tomake sure that I 
correctly interpreted the look, I 
said, in a mild voice: “Mr. Riley, 
we talked this matter over last 
evening, and I thought we under- 
stood each other, but you seem to 
be continuing in the same way.” 

“Yes,” said Mr. Riley, “you 
said something to me about it in 
private, but I prefer, if you have 
anything to say to me that you 
will say it publicly in open court.” 
I said, in the same quiet way, 
without raising my voice: “I 
think, Mr. Riley, we now fully 
understand each other, you may 
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proceed with your cross-examina- 
tion.” He did proceed, but going 
on in the same way, except in a 
more objectionable way, at the 
same time looking defiantly at the 
court. After he had gone on long 
enough to make sure that he in- 
tended to disregard my order and 
defy me, | said: ‘Mr. Sheriff, we 
will take a recess of a few minutes 
during which time you will notify 
Mr. Riley’s client that he will be 
obliged to secure other counsel, as 
Mr. Riley cannot represent him 
any further.” This seemed to be 
a new turn in affairs and out of 
the order of the court’s fining the 
lawyer for contempt. 

When our recess was over, the 
prisoner stated that he had no 
more money to pay another law- 
ver, as he had paid all he had to 
Mr. Riley. I stated to him, that 
as he had no counsel it was the 
duty of the court to see that his 
rights were guarded and _ pro- 
tected. Then I said to the Dis- 
trict Attorney: “You will proceed 
with the trial.” Soon Mr. Riley 
left the court room, and the coun- 
sel for the other prisoner appear- 
ed for both. 

The second morning after, Mr. 
Riley came into court, and I said 
good naturedly, “Good morning.” 
He came to the bench and said to 
me: “Judge, I do not know my 
status in this court, I have several 
cases on the short-list.” I replied: 
“The slate is all clear, my order 
only including the case on trial.” 
He tried many cases before me 
after that, but always conducted 
himself with entire propriety. We 
became quite good friends. He 
learned that clients would not em- 
ploy a lawyer who was liable to 
be sent out of court.—From Justice 
Sherman’s ‘* Recollections of a Long 


Life.” 
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LAWYERS MAKE JUDGES. 


Justice David Brewer, of the 
United States Supreme Court, 
during a recent address before the 
students of law at the University 
of Pennsylvania, told them one of 
the experiences of his judicial 
career at his own expense. 

“It happened | was sitting at 
one time on a number of cases in 
which a good friend of mine was 
interested as counsel, and it also 
happened that in many of them 
my decisions were rendered 
against my friend’s clients. One 
day after the completion of such a 
case, we sat together talking when 
a very bashful young man from 
the rural districts came in to see 
me, bearing a card of introduc- 
tion, to obtain my advice upon the 
choice of a profession. ‘What do 
you think you want to do? I 
asked him. ‘I kind of thought I’d 
better study law,’ he replied, ‘not 
that I want to very much, but be- 
cause I guess I'd like to be a 
judge. They make judges out of 
lawyers, don’t they? he asked, 
somewhat hesitatingly. ‘Once in 
a while,’ my legal friend replied 
before I could answer. ‘Once in 
a while they do, but not often.’ ” 

NEW ERRORS AND APPEALS 

COURT JUDGE. 

Joseph W. Congdon, of Pater- 
son, was sworn in March 19 as a 
Judge of the Court of Errors and 
Appeals, to which position he was 
appointed by Governor Fort on 
Viarch 15. The oath was admin- 
istered by Chief Justice Gummere 
in the presence of the full court 
and a number of lawyers. Imme- 
diately after signing the oath of 
office General Congdon retired to 
the conference-room, from which 
he emerged a few minutes later 
resplendent in the judicial robes 
worn by members of the court. 
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Judge Congdon took the place 
on the bench vacated by his pre- 
decessor, the late Judge Elmer 


Ewing Green. His seat is between 
that of Justice Minturn and Judge 
Gray. 

Judge Congdon will sit in the 
remaining cases to be heard dur- 
ing the present term of court. 





OMITUARIES. 


MR. MAX SALINGER. 


Mr. Max Salinger, prominent as 
a lawyer and politician in Jersey 
City, died on March 8th in the 
Murray Hill Sanitarium, New 
York, after a long illness, aged 80 
years. 

He was educated at the Univer- 
sity of Prague, and came to Amer- 
ica following the German troubles 
of 1848. He was admitted to the 
New Jersey Bar at the February 
term, 1882, and as counselor in 
1893. He was an alderman and 
served several terms in the As- 
sembly. 


MR. JAMES STEEN. 

Mr. James Steen, a well known 
Monmouth county resident and 
lawyer, died at his home in Eaton- 
town on March 13 of pneumonia, 
aged 57 years. 

He was the son of John and 
Rose Steen, and was born at Tren- 
ton, March 27, 1852. Mr. Steen’s 
father, John Steen, was born in 
Ireland, and emigrated to this 
country in 1849. He was a promi- 
nent railroad man in his day. 

Mr. Steen received his early 
education at Trenton, and was 
graduated from the Princeton 
University with the class of 1871, 
at the age of 19. He read law 
with Charles FE. Green, at Tren- 
ton, and was admitted to the Bar 
in 1873. He began the practice 
of his profession at Eatontown the 
same year. 





MISCELLANY. 


In 1877, Mr. Steen established 
the Eatontown “Advertiser” and 
for a number of years wielded the 
editorial pen. He was still the 
owner of the paper at the time of 
his death. 

He was married to Miss Miriam 
Seabrook Holmes, of Shrewsbury, 
who survives him. 

Mr. Steen was a Democrat in 
politics. He was counsel for the 
township oi Eatontown, and was 
a prominent prohibition and anti- 
race track advocate. He was the 
head of the Good Government 
League of Monmouth county a 
few years ago. He also organ- 
ized a law and order league in 
Eatontown, which led to the clos- 
ing of the Monmouth Park race 
track. He was a member of the 
Monmouth County Bar Associa- 
tion, of the Literary Society of 
Eatontown, and an authority on 
Monmouth county history. 


EX-JUDGE ROBERT 8S. CLYMER. 


Former Judge of the Courts of 
Gloucester County Robert S. Cly- 
mer, and one of the most widely 
known lawyers of South Jersey, 
died on March 14 last at the home 
of his brother-in-law, Samuel S. 


Rutter, 2340 North Sixteenth 
street, Philadelphia, after several 
years’ almost continuous suffering 
from rheumatism and other com- 
plications. 

Mr. Clymer was born in Phila- 
delphia, August 23, 1855, but re- 
moved to Woodbury, N. J., in 
early life. He was admitted to 
the Bar in 1882, and soon made 
his way to the front, having fig- 
ured in some of the most noted 
cases in the New Jersey courts 
and many in the Philadelphia and 
the Federal courts. One of his 
most noted cases was as counsel 
for Robert Dunham, held for the 
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murder of his mother-in-law, near 
Glassboro, in 1886. 

He was appointed judge in 1891, 
and served six years, retiring to 
private practice, which grew to 
large proportions, and he amassed 
a considerable fortune. He had 
previously been a member of the 
Gloucester County Board of Free- 
holders, was later city clerk, and 
for a time city solicitor of Wood- 
bury. He was forced to retire 
irom all active practise about two 
years ago, since which time he has 
made his home with Mr. Rutter. 
Mr. Clymer was a I'ree Mason of 
high degree, a member of Florence 
Lodge, of Woodbury ; a member of 
the Order of Red Men, of the Odd 
Fellows, American Mechanics and 
of Camden Lodge of Elks. 


EX JUDGE ELMER EWING GREEN. 


Former Judge of the Court of 
Errors and Appeals Elmer Ewing 
Green, who recently declined a re- 
appointment to the office after 
having served a full term of five 
years, died at his residence, 125 
West State street, Trenton, on 
March 16, after an illness of sev- 
eral weeks from a general break- 
down brought about by constant 
application to work. 

Judge Green was born in Tren- 
ton, February 14, 1850. He was 
the son of the late Caleb Smith 
Green and Eleanor Graeme Ew- 
ing. He was descendant of a fam- 
ily well known in the judicial his- 
tory of the state, his father having 
been a judge of the Court of Er- 
rors and Appeals from 1873 to 
1885; his uncle, Henry W. Green, 
chief justice of the state, and after- 
wards chancellor, and his cousin, 
Edward T. Green, judge of the 
United States district court of the 
district of New Jersey. One gen- 
eration further back, his maternal 
grandfather, Charles Ewing, was a 
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member of the New Jersey Bar 
from 1802, and chief justice of the 
Supreme court from October, 
1824, until his death in 1832. 

Mr. Green received his educa- 
tion at the old Trenton Academy 
and the College of New Jersey, 
now Princeton University, from 
which he was graduated in 1870. 
lie studied law in his father’s of- 
fice and at an early age became 
identified in the affairs of the city. 
jie was a director of the Trenton 
Banking Company since 1885, and 
was one of the managers of the 
Trenton Savings Fund Society 
from 1891 until 1906, when he re- 
signed. For twelve years he was 
a trustee of Princeton Theological 
Seminary. He was a life-long 
member of the First Presbyterian 
Church. 

In January, 1903, Judge Green 
was nominated by Governor Mur- 
as judge of the Court of Er- 
Appeals for a term of 


phy 
rors 
five years and at the expiration of 
this term, in January this year, he 


and 


declined a reappointment. He was 
a Republican in politics, and from 
1882 until 1885 he was a member 
of common council from the Sec- 
ond ward of Trenton. 

ile was of a quiet, easy-going 
disposition and was considered one 
of the most studious of lawyers in 
the state. It was this fact, as well 
as the line of judges that he came 
from, which prompted his appoint- 
ment to the Court of Errors and 
Appeals. The judge distinguished 
himself as a deep student at one 
of the banquets of the Mercer 
County Bar Association a few 
vears ago, when he made an ad- 
dress explaining the ridiculous 
statutes on the books which have 
never been repealed. 

Judge Green married Miss Su- 
sanne Hunt. daughter of Peter 
Hunt, a well-known sea captain, 


who was lost at sea. Judge Green’s 
mother, his wife and two sons, Wil- 
liam E. and Caleb S. Green, sur- 
vive him. Another son, Elmer E., 
Jr., a lawyer, died about five years 
ago. 





BOOK NOTICE. 


REPORT OF THE TWEN- 
TIETH ANNUAL MEET- 
ING OF THE VIRGINIA 
STATE BAR \SSOCIA- 
TION. Vol. 21. Edited by 
John B. Minor. Richmond: 
1908, 

The meeting of the Virginia 
State Bar Association was held in 
August last, and, as in the case of 
preceding annual meetings, the ad- 
dresses were of a high order. Be- 
sides the full proceedings this 
work, of over 400 pages, gives the 
addresses on “The Man and the 
Corporation,’ by Hon. William 
Lindsay, of Kentucky ; on “Federal 
(ontrol of Intrastate Commerce,” 
bv Hon. William R. Meredith, 
President of the State Bar Asso- 
ciation; on “The Legal Founda- 
tions of Socialism,” by Hon. J. C. 
Gordon, etc. One of the addresses 
was by Hon. William H. Taft on 
“The Administration of Justice— 
Its Speeding and Cheapening.” We 
have heretofore referred to this 
subject and this address. One of 
the most useful papers presented 
was by Judge McDowell, of 
Lynchburg, entitled “Some Misap- 
prehensions as to Federal Pro- 
cedure and Jurisdiction.” It is an 
admirable resume of the subject 
with an abundance of references to 
cases. Our New Jersey Bar Asso- 
ciation dees not rank with the 
Virginia State Bar Association in 
its addresses and papers, and it 
might well take notice of and pat- 
tern after these admirable pro- 
ceedings. 
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